STATE OF CALIFORNIA
Division of Workers’ Compensation
Workers’ Compensation Appeals Board
Case No. ADJ10750446

FINDINGS AND ORDER
&
OPINION ON DECISION

The above-entitled matter having been heard and regularly submitted, the Honorable
Pauline H. Suh, Workers' Compensation Judge, now decides as follows;
FINDINGS OF FACT
1. Applicant,
, born 2/3/1985, while employed on 1/3/2017 as a
construction laborer, Occupational Group Number 480, at Los Altos, California, by
Via Builders, did not sustained injury arising out of and in the course of
employment to his right shoulder, cervical spine, thoracic spine, and lumbar spine.
2. At the time of the alleged injury, the employer's workers' compensation carrier was
Starstone National Insurance Company, formerly known as Torus National
Insurance Company.
3. Applicant’s Exhibits 1 through 9, marked for ID are hereby received and admitted
into evidence.
4. Defendant’s Exhibit E, marked for ID is hereby received and admitted into
evidence.
5. Applicant did not meet his burden of proving that he sustained injury as alleged on
1/3/2017.
6. As such, all other issues deferred are moot.

ORDER
It is ordered that applicant take nothing by reason of the application herein, as
against Starstone National Insurance Company, formerly known as Torus National Insurance
Company for Via Builders.
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project.3 At trial, he testified that he fell off the roof of a single story guesthouse in the back.
On 4/11/2018, applicant apparently fell off a ladder, hitting his back on the edge of the
foundation of a house.4 However, this incident was not reported to Dr. Ilya Sabsovich, the
subsequent Panel QME. Applicant, for the first time, reported that couple of years prior, he
fell off the second step of a ladder while removing Christmas lights at home during his
evaluation with Dr. Sabsovich on 8/7/2019.5 Applicant’s subjective complaints reported to Dr.
Wedemeyer, his treater, and Dr. Sabsovich in 2019 were not accurate as noted by sub rosa film
reviewed by the Panel QME and by the undersigned during trial.
In addition to lack of persuasive evidence supporting industrial injury, the undersigned
did not find applicant to be a credible witness. Applicant’s perceptions and testimony were not
supported by the record and were inconsistent with the available records. Applicant’s
demeanor during testimony also confirmed applicant as lacking in credibility. Applicant was
nonresponsive and condescending at times during testimony. By way of example, applicant
was asked if his name was
, to which he responded that it was his personal
life. He confirmed at trial that he had gone by the name of
and
.
When asked if he recalled denying going by any other name during deposition, applicant
became defensive and upset. Applicant testified during deposition that he went to high school
in Mexico. When asked whether this was false, applicant was nonresponsive. He subsequently
confirmed that he went to McKinley High School in California. Applicant was asked if he was
truthful with the doctors at sequoia Hospital to which he was initially nonresponsive at day 1 of
trial. On day 2 of trial, during re-examination, he denied telling anyone at Sequoia Hospital
that he injured himself while taking down Christmas lights. At day 1 of trial, he testified that
he went back to Sequoia Hospital twice, but the evidence only confirmed the 1/10/2017 visit.
Based on review of the evidence and applicant’s lacking in credibility, it is found that
applicant did not sustain injury arising out of and occurring in the course of employment on
1/3/2017.
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Sequoia hospital records were available for the PQME to review.
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